The article targets a historiographical analysis of the establishment of probation in Romania and the Republic of Moldova as a system of social alternatives to the incarceration of persons who have committed crimes. The evolution of probation lies in the institutional perspective on an ascending track, so both countries seems to understand, at least at the level of public policies, the need for alternatives to the non-custodial punishment. The penal reform has included probation as central social institution in the system of recovery of people who have committed crimes.
Introduction
The article targets a historiographical analysis of the establishment of probation in Romania and the Republic of Moldova, as a system of social alternatives to the incarceration of persons who have committed crimes.
Unfortunately, the novelty is maintained even after 10 or 15 years from the first programs that targeted the implementation of the restorative justice. The public is somewhat reluctant, being heavily in debt to the retributive paradigm, and the socio-economic context in the two countries, and the impact of mass-media makes the retributive accents have a vindictive nature. The grounding of probation developed after the Romanian and Moldavian model, is a retributive one, but reaching the international standards required by the convention according to which the two countries adhere to provide a series of restorative elements. The restorative perspectives identified hardly fit in the current normative framework, in which the function of punishment remains retributive and sanctioning. The fact that, officially, the Romanian legislation no longer defines the functions of punishment, leaving that definition up to practice and doctrine, we consider to be a step backwards from the previous legislation which makes sure that the role of punishment is to rehabilitate, and not strictly a coercive one. On the other hand, a step forward is the exclusion of minors who haven't committed crimes from the possibility of being punished. The sanctioning educational measures are not considered punishments and, as such, leaves the minor has no criminal record at the end of their enforcement. In our opinion, this would be a model of good practice that the counsellors of probation from the Republic of Moldova could conduct advocacy activities for.
Elements of the history of probation worldwide
The elements of restorative justice practice can be identified ever since Greek and Latin ancient times. The origin of restorative practices can be identified in the ethics of Aristotle, where the principle of restoring a fair situation stands next to justice, but also to community, punishment (Gavrielides, & Artinopoulou, 2013) .
Modern systems of probation are based on gradual development of the alternatives to imprisonment and the practice of parole (Abadinsky, 2009 ). The first practices of such type where trust-based parole and guarantee-based parole. Trust-based parole was done after the criminal promised that he would no longer commit crimes, and the parole required a third person to guarantee for the offender. The origin of the term probation is connected to the British crime justice, meaning the temporary suspension of a punishment, until the Queen's clemency, or the parole of petty criminals (Durnescu, 2008, p. 8) .
One of the first practitioners of probation was John Augustus (1784-1859) who guaranteed for the Boston city criminals -selected in advance -that they would not commit any more crimes and will show up for the hearings. The criminals for which Augustus had guaranteed, who managed to rehabilitate and commit no more crimes, would benefit from the cease of the penal process, the court considering that the crime had never existed (Sandu & Unguru, 2014, p. 214 ). This practice is, today, the basis of the institutions for delaying or suspending the delivery of the sentence, practice who is still http://dx.doi.org/10.15405/epsbs.2016 .09.108 eISSN: 2357 -1330 responsibility of the Organizing Committee of the conference 867 in the jurisdiction of the USA and Europe (Durnescu, 2010) . In Romania, according to the NPC, there were introduced institutions such as:
• The waiving of punishment , situation in which the person is not subject to any disqualification, prohibition or incapacity that would result from the crime committed [Art. 882, alin. (1) NPC];
• Delaying the punishment (Art. 83-90) situation in which the person benefiting from the postponement is required to receive the visits of the probation officer [Art. 85, alin. (1), point B, NPC], the court being entitled to add a series of obligations, such as: attending a course, performing community service work;
• Attending a course of social reintegration, being subject to treatment or medical care, etc. [Art.
85, alin (2), point a-d, NPC]. The person subject to the delay of punishment, in case he hasn't committed any crime until the end of parole, and there wasn't any measure of revoking or postponing the measure of delaying the punishment, no longer has the punishment enforced, or be subject to any disqualification, interdiction or incapacity; The suspension of punishment on parole (Art. 91-98) is ordered by the court if the punishment applied is of no more than 3 years, and the offender was not previously convicted to more than a year, or the rehabilitation stepped in 
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The model of probation initiated by John Augustus in Boston and adapted to the particularities of the modern penal systems has extended, probation being seen as an alternative solution of punishment, leading to the prevention of mass imprisonment, especially of minors and young people, therefore reducing the drawbacks of imprisonment, and being a significant part of the social rehabilitation of criminals. The Romanian model presented in NPC introduced probation as a public service directly involved in surveillance, rehabilitation and social reintegration of criminals (Sandu & Unguru, 2014, p. 217)
The first law of probation was adopted in Great Britain in 1887 under the name of Probation of First Offenders Act, being carried out starting from the American model of probation -modelled on John Augustus -aiming to keep free, under surveillance and support, the criminals who have committed petty crimes (Durnescu, 2010) .
The institution of suspension of sentence arose as an answer to the criticisms brought to Augustus' model of keeping criminals free, who, if weren't performing any other crimes for a certain period of time, were then completely exonerated of guilt. The critics of this model consider that the lack of sanction prones to relapse. The model of parole, considering that the criminal would not commit other crimes, reduces the possible inequity arising from the lack of a conviction decision. The prosecution is pronounced, but its application is suspended on a certain period of time that, once exceeded, the punishment is removed, being followed by rehabilitation. By being declared guilty in the sentencing eISSN: 2357 eISSN: -1330 Selection and peer-review under responsibility of the Organizing Committee of the conference 868 act, it clearly shows the position of the court, and implicitly of society towards the crime committed.
The suspension of the sentence differs from the Anglo-Saxon model of probation, where the court doesn't pronounce the sentence, which makes the assumption of innocence continue to exist, and the defendant to benefit from it (Sandu & Unguru, 2014, p. 218 ). As we have previously mentioned, the acquittal after probation, according to the Anglo-Saxon model, excludes the existence of certain criminal records, because no conviction has been pronounced.
In certain jurisdictions -including the Romanian one before the emergence of the NPC -the supervision is not mandatory, within the community or by probation officers, of the people prosecuted with suspension. NPC introduces this element of novelty by control through means of the probation services, of the offenders that do not run imprisonment (Sandu & Unguru, 2014, p. 219) .
The history of introducing social alternatives to incarceration in Romania
In Romania, the first manifestations of certain practices that target parole appears in the Law, under the prison system from 1874, considered among the most progressive norms of the time (Durnescu, 2008, p. 10) . The Romanian countries have acknowledged, even prior to this date, the first formalization of parole, a series of practices in which the defendant is either turned into a slave or could be set free, or could even benefit from the Prince's generosity. The Middle Ages knew such practices of parole, for example when the death sentenced was being chosen by a young lady to be her husband. The marriage would bring the accused amnesty.
In Romania, "noncustodial legal provisions" and elements of probation have existed ever since the pre-war times. The institution of supervised probation was defined by Art. 146 NPC from 1936 as being the entrustment of the minor to be closely watched, for a year, either by the legal guardian, or by a state institution -child-care -or a trustworthy person who would take this responsibility (Sandu & Unguru, 2014, p. 220) . The court delays the sentence until the expiration of the trial term. The person or institution who was entrusted to supervise the minor had the obligation to continuously do so, being obliged that, at the exert of the trial term, to report to the court how the minor has behaved (Durnescu, 2008, p. 11) . In case the minor on trial didn't commit any crimes, the sentence was not pronounced, hence the accused was not being sentenced. The subsequent legislation replaces this measure with the suspension of the punishment, or in case of NPC, the difference of the punishment under supervision, which means that the defendant is condemned, and therefore declared guilty. Even under the current legislation, such practice forms of not sentencing the guilt can be identified in the institution of removing from criminal prosecution. The removal from under prosecution is pronounced by the prosecutor who, based on evaluating the social risk (Bulgaru, 2005) of new criminal acts, proposes to remove the criminal from criminal investigation. This practice isn't connected to probation, not requesting a period of trial or supervision from a specialized service.
The communist times also knew different alternatives to imprisonment, of which the most significant was the sanctioning and education through labour, instituted through the Decree no.
218/1977 (Durnescu, 2008, p. 12) . Work was considered a method of social recovery and replaced the imprisonment of up to 5 years. The policy of the communist regime was the des-institutionalization of the criminal punishment for minors, which lead to the decrease of imprisonment rate in Romania, from http://dx.doi.org/10.15405/epsbs.2016 .09.108 eISSN: 2357 -1330 (Durnescu, 2008, p. 12) . The model applied can be considered analogous to the community service work, sanction available in the criminal legislation of the USA and numerous other states. Currently, community work doesn't exist in the Romanian legislation, and neither in the one of the Republic of Moldova, as a penalty, but it can be pronounced by courts as a criminal fine paid in working days. The criticism that can be brought to the system of sanction and education through work is that supervision is left exclusively at the level of the working people collective, and the bodies of police/security, without considering it necessary to have professionals in the field of psychology, sociology and social work that would supervise the surveillance within the community of the people who have committed crimes. Another common practice in the communist period of time is the frequent amnesty, including general amnesty through which the convicts were released and amnestied under the condition that they would no longer commit crimes (Sandu & Unguru, 2014, p. 221) .
After 1989, the Romanian legislation introduced the following measures: (Durnescu, 2008, p. 20; Balica, 2009 ).
In the Republic of Moldova, probation is recently introduced, after 2001, together with other alternative measures of detention, among which criminal mediation and community service work (Cojocaru, 2005) .
We find that the three components -probation, criminal mediation and community service -of the paradigm of restorative justice are separately regarded, as alternatives to imprisonment, and not as a unified system of social intervention in the area of protection and social reintegration of people who have committed criminal acts, through means of mobilizing the existing resources in the community.
Probation is seen as working in two stages of the penal process, the pre-sentencing and the sentencing one.
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The pre-sentencing stage aims to offer social and psychological care to people accused of committing crimes. In the pre-sentencing stage, the probation counsellor develops the psycho-social evaluation report of the perpetrator (Zaharia, Popa, Popa & Astrahan, 2009, p. 67) , especially of the minor, which constitutes a significant element in individualizing the penalty.
The sentencing stage aims to apply measures of rehabilitation and reintegration under surveillance to the criminal in the community (Popa, 2005) . Sentencing probation includes the management of penalty, establishing the system of punishment execution -in case of custodial sentences etc.
We see an overlap between the activity of the counsellor of probation and the social worker from prison. By conducting rehabilitation activities, of punishment management and preparation for release, the activity of the counsellor of probation acquires an assisting preponderance that is imposed by the controlling side of the penalty (noncustodial). The probation counsellor is a specialist in the welfare area, whose client is the person who committed crimes.
The participation in the act of justice offers the probation system, both in Romania and in the Republic of Moldova, an institutional particular nature, namely that of functioning in the purpose of social rehabilitation of criminals, of diminishing the risks of committing new crimes and increasing the safety level in the community (Sandu & Unguru, 2014, p. 245) . The paradigm in which such a system is placed is a communitarian one, the functioning of probation targeting the interests of the community -social rehabilitation of people who have committed crimes, on one side, and the increase of the safety level within the community, on the other side. Another major objective of the functioning of the probation system is represented by the reduction of costs of criminal sanctions, including the social costs implicated by the dysfunctions that the prison-centred paradigm can generate (Sandu & Unguru, 2014, p. 246) .
The ethical-axiological dimension of the establishment of Probation Services in Romania and the Republic of Moldova
The constitutive values of the probation practice acknowledged by the Romanian legislator:
• The fundamental human rights and liberties;
• The dignity of the person and the right to a private life;
The operational values of the systems of probation in Romania and the Republic of Moldova target:
• The non-discrimination and equal treatment;
• Respecting the law and the legal decisions as an expression of the state of right;
• Confidentiality and protection of personal data. (Sandu & Unguru, 2014 , p. 247). http://dx.doi.org/10.15405/epsbs.2016 .09.108 eISSN: 2357 -1330 
The institutional context of the establishment and functioning of probation services in
Romania and the Republic of Moldova
The analysis of the institutional context of the functioning of probation services made the object of a research (Balica, 2009) 
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In the process of constructing the profession of probation counsellor, the institutional relationships of the organization the professional is coming from, leads us to identify the social networks, formal or informal, both latent and manifesting, that constitute the context of the interactions in which the practitioner builds his professional identity. The Probation Department investigated in the mentioned research (the one operating with the Bucharest Court) was dealing with a chronic staff shortage, accompanied by an increase of over 10 times the volume of activity which lead to an increased pressure on the probation counsellors.
The solutions identified were introducing the professional supervision of practice, the computerization of the service and the establishment of a database that would include all the institution's activity, as well as the development of certain advocacy activities which led to changes in the legislative framework, allowing to diminish the institutional pressure that the probation counsellors were facing (Balica, 2009 ).
We must mention the important role of the community justice centres in the development of services for convicted people and ex-convicts. They aim to represent the interests of the community to have an active role in the prevention of criminality and the social reintegration of former convicts, promoting the active measures of restorative justice. In the Republic of Moldova, a first such centre was established in 2005 at the initiative of the Institute of Penal Reforms in Ungheni. The centre's purpose was to assist the public institutions in promoting the criminal reform in order to implement alternatives to detention and social reintegration of the released (Ardeleanu, Racu, Pistrinciuc & Zaharia, 2009, p. 12 ). The quoted source shows that in 2009, in the Republic of Moldova, there were 15 centres of community justice.
In Romania, the NGOs have also developed programs of restorative justice based on centres of community justice, such as those developed by the Social Alternatives Association in Iasi 1 and the centre for Mediation and Community Security 2 , also from Iasi. We observe that the centres of community justice had an active role in promoting restorative justice and imposing the need for probation in the two countries. In Romania, the pilot programs of justice for minors, for example developed by the Social Alternatives Association, were the basis of the development of policies of probation services, achieving in fact an extensive exploratory research activity regarding the adaptation of the techniques and probation methods of the Romanian social and cultural context.
In the Republic of Moldova, the establishment of Community Justice Centres didn't preceed the adoption of probation as an alternative, who developed in parallel as support services for the public institutions that implement the criminal reform and the probation as social practice. Due to the relationship between probation and community security between the two countries, we can explain why the legislation, although favourable to the elements of restorative justice in both states, doesn't put an emphasis on it in organizing the services of probation, the implication of the community being left in the private area of the NGOs, which aim to undertake programs of communitarian justice (and security). The activities of piloting included in the project "Alternatives to detention and legal assistance for children in the criminal justice system", implemented by the Institute of Penal Reforms in partnership with the UNICEF Moldova, referred to:
• Creating a pilot service of pre-sentencing probation on minors in the Institute for Criminal Reforms;
• Preparing the conditions for establishing the probation activities;
• The methodological construction of probation reports;
• Extending the probation activities in other piloting sectors;
• Evaluating the probation activities of pre-sentencing probation;
• The identification of possibilities of generalization for the pre-sentencing probation activities at national level (Zaharia, Popa, Popa & Astrahan, 2009, p. 67) .
The same practice of piloting underwent the grounding of the Probation System in Romania, starting from the pilot programs in the field of restorative justice for minors, conducted between 1998-2001.
Conclusions
The evolution of probation lies in the institutional perspective on an ascending track, so both countries seems to understand, at least at the level of public policies, the need for alternatives to the non-custodial punishment. The penal reform has included probation as central social institution in the system of recovery of people who have committed crimes.
The paradigm proposed by Ioan Durnescu (2008, p. 14) for the Romanian probation system -also valid, in our opinion, for the Republic of Moldova -shows a series of causes and contributing factors which led to the emergence and development of probation services. The non-custodial measures are consistent with the social policies of social-democratic corporate type, characterized through inequality of incomes and moderate social rights (Baciu, 2001) , being coherent with the humanist vision already existing at the level of the public policies in Romania. Replacing the custodial punishment with the non-custodial ones leads to reducing the costs in the national prison system. A special contribution to the development of the probation system has the adherence of Romania and the Republic of Moldova to the European Conventions -such as the European Convention of Human Rights and the European Convention on preventing torture and inhuman and degrading treatment (Durnescu, 2008, p. 16) . The modernizing of the criminal legislation of the two countries led to the necessity of establishing and developing the probation system, and with that, the emergence of the profession of probation counsellor.
